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Torture An American

Success Story

Part of the extraordinary success of the US democracy resides

in the fact that its political rituals preclude any real possibility of
the emergence of dissent and are designed to reinforce conformity
and consensus. The singular fact remains that well over 95 per
cent of all presidential nominees to cabinet-level positionsin the
course of American history have been confirmed by the senate,
and Alberto Gonzales' s confirmation as attorney general was a
foregone conclusion. In many other countries, the disclosures that
have taken place about Gonzales approving the use of torture
might not have been at all possible. But isit not more scandalous
that, knowing all that the American public does know about
Gonzales and hisilk, it should make no difference. Torture now
joins the never-ending list of American success stories.

VINAY LAL

n February 3, 2005, Alberto

Gonzales was confirmed by the

United States senate, the most
powerful legislative body in the world
where gentlemen (and a few ladies) do
their best, as the next attorney general.
One of his many supportersin the senate,
Judd Gregg, roseto declare Gonzales“an
American success story”, an inspiring
exampleof “the Americanway to reward
ability”.1 The white establishment, of
which the United States Senate — an ob-
scenely wealthy body that, in its history
of over 200 years, has seen only three
African-Americans admitted to its mem-
bership — remains the supreme example,
has found in Gonzales the perfect poster
boy to trumpet, as politicians do on every
occasion in the US, the alegedly unique
qualities of the American dream and the
US experiment in multiculturalism. One
of eight children of poor Mexican immi-
grants, Gonzalesearned alaw degreefrom
Harvard Law School, and eventually
gained the attention of George W Bush,
who as governor of Texas took him into
hisconfidenceand raised him to the office
of the General Counsel (1975-77) and
thentotheposition of thesecretary of state
of theTexas. Whenthepresidency fell into

Bush’s lap, the loya Gonzales was re-
warded with the position of White House
Counsel. Now, as attorney general of the
United States, Gonzales has attained a
position never before equalled by any
Hispanic. That is certainly no mean
achievement, particularly in view of the
factthat thevariousHispaniccommunities,
among them Mexicans, Guatemalans, and
Salvadoreans, have encountered more
difficultiesinraisingtheir socio-economic
status than most other non-Hispanic im-
migrant groupsin the US.

Gonzales's admirers regard him as the
latest, and most prominent, instantiation
of theobstinately heldview that theUnited
States remains distinct in its ability to
furnish extraordinary upward mobility to
disadvantaged groupsand entrepreneurial
individuals. The numerous guises under
which American exceptionalism operates
aresowell knownasto be scarcely worthy
of comment. What isfar more noteworthy
about Gonzales's political ascendancy is
that the position of the attorney general,
who is the chief law enforcement officer
of the nation and one charged with up-
holding the country’s compliance with
those international treaties and conven-
tionstowhichtheUSisasignatory, should
have been offered to a man who, in the
course of the last decade, has repeatedly
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shown himself not only to be bereft of
elementary notionsof justice, but hasjustly
earned opprobrium for turningtortureinto
thelaw of the land.2 The bare facts, how-
ever well known, merit repetition. Some-
time after the September 11, 2001 attacks,
Gonzales received a query from CIA
officials who were concerned that some
of their operatives acting in Afghanistan
might be subject to crimina prosecution
for engaging ininterrogative methodsthat
clearly werenot permitted under either US
law or the Geneva Conventions. In a
memorandum addressed to Bush on
January 25, 2002, Gonzales gaveit as his
considered opinion that the Geneva Con-
vention 111 on the Treatment of Prisoners
of War did not apply in the conflict with
the Taliban and Al-Qaida. The“new war”
the United States had entered into had
created a “new paradigm” that rendered
“obsolete Geneva's strict limitations on
questioning of enemy prisoners’. Many of
the Convention’s other provisions,
Gonzales opined, were ‘quaint’, just as
some of its language, such as the prohi-
bitions against ‘inhuman treatment’ and
‘outrages upon human dignity’, were
‘undefined’. Gonzales described himself
asunpersuaded by argumentsthat Geneva
Convention |11 ought to apply in the war
onterror and noted that someof theenemies
of the United States had been undeterred
by the Convention’s prohibitions.3

In other words, Gonzales signified to
Bush that, in his capacity as commander-
in-chief, he did not have to accept any
limitations on his war powers; he could
also legally authorise the application of
unusual interrogative techniques. $till,
guestionsremained about how torturewas
tobeconstrued under thesecircumstances,
and Gonzales solicited an opinion from
the Officeof Legal Counsel inthe Depart-
ment of justice. He received a memo in
August 2002 signed by Jay S Bybee, the
assistant attorney general who, not sur-
prisingly for an administration that has
distinguished itself by rewarding those
whounfailingly doitsbidding, wasshortly
thereafter elevated to afederal judgeship.
The *Bybee memorandum’ states that for
an act to constitute torture, “it must inflict
painthatisdifficulttoendure. Physical pain
amounting to torture must be equivalent
in intensity to the pain accompanying
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serious physical injury, such as organ
failure, impairment of bodily function, or
even death.” Thus, as Bybee argued, the
“mere infliction of pain or suffering on
another” —let usaccent the mere’ —cannot
be construed as torture, whatever the
common, nottomentionlegal, understand-
ing of torture might be among individuals
and nations at this juncture of history.
Bybee, moreover, clearly thought the Con-
vention Against Torture (1987), an inter-
national agreement which theUSissworn
to uphold, as not worthy of respect. “No
exceptiona circumstances whatsoever,”
Article 2 of the Convention states in part,
“whether a state of war or athreat of war,
internal political instability or any other
publicemergency, may beinvokedasa justi-
fication of torture”. Yet, as Bybee stated
in the preamble to his memorandum, any
prosecutions under Sections 2340-2340A
of title 18 of the United States Code,
sections which implement the provisions
of the Convention Against Torture, could
not be countenanced since they would
“represent anuncongtitutional infringement
of the president’s authority to conduct
war.” In the prosecution of the war on
terror, nothing could be allowed to fetter
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thepresident, in hiscapacity ascommander-
in-chief, from exercising a free hand.
Gonzales not only never repudiated the
Bybee memorandum, but sought to make
it the law of the land. Neither he, nor any
of his subordinates or superiors, ever
expressed any misgivings about the cruel
and ingenious interrogation tactics which
had been pursued in Afghanistan and
Guantanamo before they were applied in
Irag, and it is only the public disclosure
of the excesses at Abu Ghraib which
brought the spotlight on him and what can,
without exaggeration, becalled theregime
of torturethat had almost effortlessly been
installed in Washington and the various
outposts of the gargantuan American
military machine. Whatever has been
averred on his behaf by his patrons and
admirers, his confirmation hearings sug-
gest that Gonzales remains both wholly
unrepentant as well as entirely confident
that support for his views persistsin vast
sections of the American leadership and
among those in the public who view the
actions of the Bush administration with
approbation. Adverting to the Bybee
memorandum, senator Patrick L eahy asked
Gonzales, “Did you agree with that

conclusion?” As the exchange continued,
Gonzales sought to provide the ‘ context’,
and then stated: “I don’t recall today
whether or not | was in agreement with
al of the analysis, but | don't have a
disagreement with the conclusions then
reached by the department”.4 That
Gonzales should, in the aftermath of Abu
Ghraib, have found it altogether unneces-
sary to disassociate himself from a policy
deserving of outright condemnation is
testimony to the fact that he rightly anti-
cipated that such a disclosure would have
no adverse consequences for him.
What, then, should we make of
Gonzales sstory? Thosenationsthat have
frequently taken recourse to torture to
extract confessions and information from
prisonersnever required agreenlight from
the United States to persist with their
nefariousstyleof politics. The intelligence
and policeforces of not only dictatorships
and other authoritarian regimes, but even
democraciessuch aslIndiahavecarried out
torturewith impunity, but now that torture
has been condoned by people in the high-
est positionsin the US, one can be certain
that many nations will feel encouraged to
ignorewhatever littleconstraintsthey may
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have observed. To argue this is not to
concede that one should feel the apparent
anguish of those critics of the Bush ad-
ministrations who feel that the United
Stateshassinceitsinception beenabeacon
of freedom to the world but has now
relinquished the moral advantage that it
held for so long. It is a striking feature
of American history that the commitment
to a certain conception of freedom has
always existed alongside the most barba-
rousformsof conduct towardsother racial
and ethnic groupsand avisceral contempt
for the rule of law. The liberal commen-
tator, Mark Danner, remarksthat “ by using
torture, we Americanstransformourselves
into the very caricature our enemies have
sought to makeof us’.5 But doesonehave
to hint at America s descent into lawless-
nesswhen it is, to much of the world that
has borne the brunt of its military might
and its terrifying arsenal of weapons,
lawless? Is lawlessness so foreign an
experience to a country that treated with
utter disdain the judgment of the World
Court by whichthe USwasordered to pay
Nicaragua $2 hillion in damages for il-
legally mining its harbours and acting
with malicious intent to destroy Nicara
gua and its economy?

In Gonzales' s ascent to the pinnacle of
the justice system one can witness the
nadir to which the US has sunk. One can
dispute to what extent there is honour
among scoundrels, but thecozy friendship
of Bush and Gonzales is no secret. One
is tempted to say that every nation de-
servestheauthoritarianleadersthat it gets,
but this would do injustice to ordinary
people whose protections under the law
have been rapidly diminishing, and parti-
cularly thosewho onaccount of their race,
religion, citizenship, or resident statuscan
palpably feel theirvulnerability. Therehave
been many other moments in American
history where crimes have been perpe-
trated by the country’s leaders, but what
isdistinct about the present generation of
the Republicans who are at the helm is
the fact that they are utterly shorn of any
sense of shame. They act with utter im-
punity, unscathed by one expose and
investigative report following another,
confident in their knowledge that, once
the momentary murmurs and shouts have
subsided, they can proceed with the same
reckless disregard of human life and cir-
cumvention of justice of which they stand
charged. They have taken to new heights
the twofold tactic of strenuously denying
the accusationslaid at their feet, and then

reaffirming their commitment to human
rights, justice and freedom. They under-
standandexpl oitwith breathl ess brazenness,
the power of iteration in public discourse.

Meanwhile, muchwill bemadeof thefact,
even by thosewho experiencesomeuneasi-
ness with American foreign policy, the
prosecutionof thewar onterror, the scandals
of Guantanamo and Abu Ghraib, and the
enhanced powers assumed by the depart-
ment of homeland security andintelligence
agencies, that Gonzales would have been
subject, as they imagine, to ‘grilling’, rig-
orousscrutiny, and‘ hostile’ questioning by
themillionairegentlemenwho comprise the
US senate. With Gonzales, as with other
‘controversia’ nomineestothecabinet pro-
posed by one American president or another,
therewould even have been talk of filibus-
tering, or using obstructionist strategiesto
prevent a vote on the nomination from
comingtothefloor. “ Theideathat theother
sideof theaisleiseven considering filibus-
tering this manifestation of the American
dreamthat’ srepresentedby judgeGonzales’,
remarked majority leader Bill Frist of
Tennessee, “is simply beyond me’. But
Frist need not have worried, since part of
the extraordinary success of American
democracy resides in the fact that its po-
litical ritual sprecludeany real possibility of
theemergenceof dissentandaredesigned to
reinforce conformity and consensus. The
singular fact remains that well over 95 per
cent of al presidential nomineesto cabinet-
level positions in the course of American
history have been confirmed by the senate,
and Gonzales's confirmation was a fore-
gone conclusion. In many other countries,
the disclosuresthat have taken place might
not have been at al possible. Butisit not
more scandal ous that, knowing all that the
Americanpublicdoesknow about Gonzales
and hisilk, that it should make no differ-
ence. Torture now joins the never-ending
list of American success stories. [l
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1 ‘Statement on the Nomination of Alberto
Gonzales to be US Attorney General’, Press
Releaseby the Officeof Judd Gregg (Republican-
New Hampshire), February 2, 2005, at: http:/
gregg.senate.gov/statements/Nomination%
200f%20Alberto%20Gonzales.htm
Onthefundamental sof American myth-making,
such as the representation of America as god's
gift to the world, or the United States as aplace
that welcomesindigent and oppressed people as
much as professionals and immigrants with
specidisedskills, thereisvirtually nodisagreement
betweentheRepublicansand Democrats. Thus on
theoccasionof Gonzales sconfirmationhearings,
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minority leader Harry Reid (Democrat-Nevada)
concurred with the Republicans that Gonzales
‘has astory that is an American success story’,
while adding that Gonzales could not thereby
claim exoneration for his part in advising the
president that he was not bound by the Geneva
Conventions. See http://news.yahoo.com/
news?tmpl=story& u=/nm/20050202/ts_nm/
congress gonzales _dc 11

As legal counsel to governor Bush in Texas,
Gonzales was charged with presenting memos
to his boss on capital punishment cases where
Bush could exercise the prerogative of issuing
reprieves and pardons to condemned prisoners.
Asgovernor of Texasfor six years, Bush presided
over more executions, 152 to be precise, than
any other governorinmodern Americanhistory.
He never issued so much as a 30-day reprieve,
even in cases where there was strong reason to
doubt the evidence or the conviction. The
memos authored by Gonzales, which have
become available under the Public Information
Act, suggest that Gonzales never took his task
seriously and looked upon the entire exercise
as an unfortunate obligation. See Alan Berlow,
‘TheTexasClemency Memos', AtlanticMonthly
(July-August 2003), and Sister Helen Prejean,
‘Desath in Texas', New York Review of Books
(January 14, 2005), pp 4-6.

The various documents mentioned in this and
thefollowing paragraph canbeaccessed through
the website of Human Rights First: http:/
www.humanrightsfirst.org/us_law/etn/
gonzales/index.asp

A complete transcript of the Senate Judiciary
Committee Confirmation hearings is available
online at http://www.humanrightsfirst.org/
us_law/etn/gonzal es/statements/gonz_te
stimony_010604.htm

Mark Danner, ‘We Are All Torturers Now’,
New York Times (January 6, 2005), p A27.
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